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OGC GUIDANCE NOTE ON 
 

CALCULATION OF THE AUTHORITY’S SHARE OF A REFINANCING GAIN 
 
(1) Introduction 
 
The OGC Guidance on Standardisation of PFI Contracts (Section 35.8, the model clause at 
footnote 13) requires that the Contract set out a methodology for agreeing the discount rate to 
be used in calculating Refinancing Gains. 
 
Clause 35.6 of the model clause in the Guidance on Standardisation of PFI Contracts also 
provides that: 
 

“The Authority and the Contractor will negotiate in good faith to agree the basis and method 
of calculation of the Refinancing Gain and payment of the Authority’s share of the 
Refinancing Gain (taking into account how the Authority has elected to receive its share of 
the Refinancing Gain…). If the parties fail to agree the basis and method of calculation of the 
Refinancing Gain or the payment of the Authority’s share, the dispute shall be determined in 
accordance with Clause 27 (Dispute Resolution).” 

 
This Guidance Note is therefore intended to assist Authorities and their financial advisers in: 
 

– negotiating and agreeing the discount rate to be used in the Refinancing Gain1 
calculation before the Contract is signed (cf. section (7) below); and 

 
– negotiating and agreeing the calculation of the Refinancing Gain, if and when this 

occurs, and the way in which the Authority’s share of the Refinancing Gain is paid. 
 
A series of inter-related steps have to be carried out for this purpose, as discussed in detail in 
this Guidance Note; a possible timetable for this procedure is set out in Annex I. 
 
For ease of reference, the Refinancing model clause in the OGC Guidance on Standardisation 
of PFI Contracts is set out in Annex II. 
 
(2) Required data and projections 
 
In order to carry out the various calculations, the following information and data are needed 
from the Contractor: 
 

– The base case financial model with projections which were originally used to 
calculate the Unitary Charge, adjusted for any changes in the project structure and 
funding (e.g. Authority Changes) which have taken place since Financial Close; 

 
– Details of the actual timing and amounts of the investment of equity and shareholder 

subordinated debt from Financial Close to date (and estimated to the Refinancing 
date)2; 

                                                 
1  Capitalised terms used in this Guidance Note are defined in “Standardisation of PFI Contracts”, 

published by the Office of Government Commerce in July 2002 (taking effect from 1st August 2002). 
 
2  These figures should be on the basis of cash investments, not commitments. 
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– Information on the actual cash flow of the Contractor from Financial Close to date 

(and estimated to the Refinancing date), set out under the same headings as the base 
case financial model; 

 
– Details of the actual timing and amounts of Distributions to Relevant Persons from 

Financial Close to date (and estimated to the Refinancing date); 
 
– A pre-refinancing financial model with projections for the cash flow of the Contractor 

from the estimated Refinancing date to the end of the Contract, including projected 
Distributions,3 before taking the Refinancing into account; 

 
– Term sheet or other relevant information on the terms of the Refinancing; 

 
– A post-refinancing financial model with projections for the cash flow of the 

Contractor from the estimated Refinancing date to the end of the Contract, including 
projected Distributions, after taking the Refinancing into account; 

 
– A calculation of the Refinancing Gain based on the above; 

 
– Information on the assumptions for the projections in the pre- and post-refinancing 

financial models. 
 
If a Contractor believes that a proposed Refinancing is not a Qualifying Refinancing but there 
are grounds for doubt on this, the Contractor should seek confirmation from the Authority 
that it is not a Qualifying Refinancing prior to proceeding, in case this assessment 
subsequently proves mistaken. 
 
(3) Calculating the Refinancing Gain 
 
Two calculations have to be carried out—before and after the Refinancing is taken into 
account—covering the period from the Refinancing date to the end of the Contract term. The 
two new financial models required for this purpose (which form part of the information 
package set out in section (2) above) are referred to herein as the pre-refinancing and post-
refinancing models. 
 
Apart from the effect of the Refinancing itself, all other assumptions and formulæ used in 
these two models should be identical.4 The original base case financial model—as updated 
for any changes in the Project since then (such as Authority Changes or Changes in Law)—
can be used, with appropriate structural adaptation,5 for this purpose. However the 
assumptions in the new projections should be updated from the base case, based on the actual 
                                                 
3  Unless there is some clear reason to the contrary, the assumption should be made that all surplus cash 

flow is paid out not less than 6-monthly as Distributions, to avoid under-estimation of the Equity IRR. 
 
4  The Authority and its financial advisers should review the assumptions carefully to ensure that 

projected Distributions are not being reduced or slowed down unnecessarily. 
 
5  As the calculation only covers the cash flow from the date of the Refinancing, historical figures are 

irrelevant for this calculation; however they are needed to check that the Threshold Equity IRR has 
been exceeded (cf. section (4) below). 
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performance of the project to date, and macroeconomic assumptions such as inflation6 and 
interest rates will also need to be updated.7 
 
The Refinancing Gain is then calculated as: 

 
• Distributions shown in the post-refinancing model 

minus 
• Distributions shown in the pre-refinancing model 

 
The calculations of Distributions in the financial models should be consistent with drafting in 
the Contract—i.e. including not just dividends or junior debt service, but also any other 
element falling into the definition of Distributions.  
 
The differences—positive and negative8—between these two cash flows are calculated for 
each period9 from the Refinancing date to the final date of the Contract, and are then 
discounted at the originally agreed discount rate10 to produce a net present value (NPV).11  
 
This NPV is the Refinancing Gain, subject to any deduction needed to meet the Threshold 
Equity IRR. 
 
(4) Comparing against the Threshold Equity IRR 
 
The Authority is only entitled to share in the Refinancing Gain if the Contractor is projected 
                                                 
6  It is usually preferable to use nominal figures (i.e. including projected inflation) rather than real figures 

(i.e. ignoring inflation) for these projections, as there are likely to be items in the projections such as 
debt service, tax depreciation, etc. which are not affected by inflation. 

 
7  One simple way of doing this is to use the same assumptions as the lenders providing the refinanced 

Senior Debt; however care should be taken to ensure that these assumptions are not unduly 
conservative, and therefore show an unduly low rate of Distributions. 

 
8  Typical patterns of changes in Distributions are: 

– a single increased Distribution immediately after the Refinancing, because additional Senior Debt 
has been raised which is used to prepay shareholder subordinated debt, followed by decreases in 
Distributions as more cash flow is required to service the higher level of Senior Debt; 

– a series of increased Distributions in the early years after the Refinancing because debt repayments 
have been delayed by lengthening the term of the Senior Debt, followed by later decreases in 
Distributions as more cash flow is required to service the higher level of Senior Debt outstanding; 

– a series of increased Distributions because the Senior Debt interest rate is reduced; 
(Obviously several of these effects may be combined together in a single Refinancing). 
 

9  Usually six-monthly. 
 
10  Cf. section (7) below. 
 
11  It might be thought that, rather than discounting the projected differences in Distributions to an NPV, it 

would be simpler just to divide the differences as they occur, and pay half to the Contractor and half to 
the Authority. However, as discussed in note 8, refinancings may, e.g., produce an initial positive cash 
gain, followed by decreases in Distributions. In such cases if this simple division method were used, it 
would mean that the Authority would receive an initial cash sum significantly larger than 50% of the 
Refinancing Gain, and then have to make increased Unitary Charge payments in future. In effect the 
Authority would be borrowing surplus cash from the investors and paying it back—at the Contractor’s 
cost of debt—through the higher Unitary Charges, which is clearly inappropriate. 
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to achieve the original base case Equity IRR—the Threshold Equity IRR—before taking the 
Refinancing Gain into account. 
 
To calculate whether this hurdle has been crossed, an updated Equity IRR projection (the Pre-
Refinancing Equity IRR) should be calculated for the whole life of the Project, taking into 
account: 

 
– Timing and amounts of the original investments of equity and shareholder 

subordinated debt; 
 
– Distributions received by Relevant Persons up to the Refinancing date; 

 
– Projected Distributions as shown in the pre-refinancing model. 

 
If the Pre-Refinancing Equity IRR is greater than the Threshold Equity IRR, the Authority is 
entitled to its 50% share of the Refinancing Gain.  
 
If this is not the case a calculation should be carried out to find the notional amount which, if 
received by investors as at the Refinancing date, would increase the Pre-Refinancing Equity 
IRR to the Threshold Equity IRR. This should be deducted from the Refinancing Gain; the 
Authority is then entitled to receive its 50% share of any remaining balance of the 
Refinancing Gain. 
 
Payment of any such notional “catch-up” sum should be deducted from the increases in future 
projected Distributions before allowing for payment of the Authority’s share as set out in (5). 
 
(5) Payment of the Authority’s share 
 
An Authority may opt to take its share of the Refinancing Gain either as a cash lump sum at 
the time of the Refinancing and/or by a reduced Unitary Charge. Alternatively, an Authority 
may opt, having discussed the matter with its sponsoring department or PFU, to receive its 
share of a Refinancing Gain through an increased scope of services.12 
 
As discussed above, the Refinancing Gain is not necessarily an amount of cash which is 
available immediately after the Refinancing, and the Authority should not expect to get its 
share any faster than the investors in the Contractor. This means that no more than 50% of 
each projected increase in Distributions13 should be paid to the Authority, which therefore 
determines the maximum speed with which the Authority’s share of the Refinancing Gain 
can be paid. 
 
(a) Lump-sum option 
 

If the Refinancing involves raising a significant amount of new Senior Debt, and thus 
prepayment of shareholder subordinated debt, this is likely to lead to a large initial 
Distribution equal to the amount of new debt which is being raised, followed by 

                                                 
12  Subject to suitable value for money tests and the application of any relevant procurement procedures. 
 
13  Subject to the payment of any “catch-up” sum to meet the Threshold Equity IRR (cf. section (4) 

above). 
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reduced Distributions for the remaining term of the Contract caused by the increase in 
Senior Debt service. In such a case the Authority may opt to take its share of the 
Refinancing Gain out of this first Distribution.14 The Authority is entitled to take up to 
50% of the first Distribution as the lump-sum payment. 
 
If payment of the Authority’s share cannot be fully satisfied out its share of up to 50% 
of the first Distribution, payment of the balance should be made by reductions in the 
Unitary Charge, as otherwise the Authority would be taking a long-term credit risk on 
the performance of the Contractor. 
 

(b) Unitary Charge reduction option 
 

If new debt is not being raised, the benefit of the Refinancing—e.g. from an extension 
of the debt maturity or a reduction in the interest rate—generally accrues over a 
longer period and it is generally more appropriate to take out the Authority’s share of 
the Refinancing Gain over the remaining term of the Contract as a reduction in the 
Unitary Charge.15 
 
If payment is not being made out of the first Distribution as discussed in (a), under 
most circumstances a reduction to the Unitary Charge spread evenly over the 
remaining term of the Contract is the most straightforward approach, although a faster 
reduction schedule could be agreed, within the limit of 50% of projected Distribution 
increases set out above. The requirements of the Refinancing itself—e.g. for debt 
cover ratios—should also be taken into account in considering the schedule of 
payments to the Authority.16 
 
Payment of the Refinancing Gain by way of a reduction in the Unitary Charge gives 
the Contractor a further tax benefit—i.e. its corporation tax bill goes down because its 
income goes down—which has not been taken into account in the calculations set out 
above. A further iterative calculation should therefore be included in the post-
refinancing financial model to ensure that the calculations are performed on a post-tax 
basis consistent with the use of a post-tax discount rate.17  

 
Once calculated at the time of the Refinancing, any lump-sum payment or reduction in the 
Unitary Charge should not be contingent on the performance of the Contractor. If this were 
not the case the Authority would in effect become an equity investor in the project, without 
any of the controls or protections which normally accrue to an equity investor. 
 
                                                 
14  If this is not done, the Contractor has paid out more than the Refinancing Gain to its investors (because, 

in addition to the Authority’s share, the NPV of the change in future Distributions, taking account of 
the later reductions, will be less than the cash available) and it leaves the Authority at risk that later 
cash flow problems prevent payment of its share of the Refinancing Gain. 

 
15  Cf. note 8. 
 
16  The Unitary Charge reduction option will tend to produce a lower Refinancing Gain, as reductions in 

the Unitary Charge will reduce debt cover ratios, and hence reduce the amount of new debt that can be 
raised. 

 
17  Cf. note 21. 
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The Authority is also entitled to payment of interest where its share of the Refinancing Gain 
is not being paid immediately after the Refinancing date. As the Refinancing Gain was 
calculated by discounting at the base case Equity IRR18 it might be thought that the same rate 
should be used to accrue interest on any deferred payment of the Refinancing Gain. However 
this does not reflect the fact that the Authority has a fixed claim for a lump-sum payment, or 
the Unitary Charge reduction is already committed, and therefore the Authority is less at risk 
than the Contractor. Therefore a lower interest rate—e.g. akin to that for Senior Debt, such as 
the gilt or swap rate for the average life of the period of reduction in Unitary Charges, plus 
x%—should be used for this purpose.19 This interest rate should also be included in the 
calculations of the reduced Unitary Charge amounts, to produce a level schedule of 
reductions.   
 
(6) Final calculation and payment 
 
Although Authority consent for the Refinancing must be given, and the method and basis for 
the calculations of the payment of the Authority’s share of the Refinancing Gain must be 
agreed, before the Refinancing takes place, the final calculation cannot be completed until 
after the Refinancing because the exact amount of the Refinancing Gain will depend on 
factors such as the final costs of the Refinancing and the interest rates fixed on the 
Refinancing date. 
 
(7) Determining the discount rate 
 
The Contractor and the Authority must agree the methodology for agreeing the discount rate 
for the NPV calculation used to determine the Refinancing Gain20 (cf. section (3)) before the 
Contract is signed. 
 
The most appropriate discount rate to use is the original base case equity internal rate of 
return (IRR),21 since:  
 

– this is the Threshold IRR used for sharing the Refinancing Gain (cf. section (4) 
above); 

 
– if the investors did not undertake the Refinancing, this is the rate they would be 

earning from capital invested in the project, so the benefit of refinancing should be 
evaluated against that benchmark; and  

                                                 
18  Cf. section (7) below. 
 
19  Therefore the lump-sum option, where feasible, will be more financially attractive for an Authority 

where this interest rate is below the public-sector discount rate. Furthermore, as mentioned in note 16, 
the lump-sum option will tend to produce a higher Refinancing Gain, and may therefore be more 
attractive even where the interest rate is above the public-sector discount rate. 

 
20  The amount of the Refinancing Gain is sensitive to the choice of discount rate—for example, in a 

Refinancing which involves payment of an initial Distribution, followed by reduced Distributions (cf. 
note 8), a higher discount rate will lead to a higher Refinancing Gain, because the future sums which 
are being discounted are negative numbers. 

 
21  This should be the “blended” IRR – i.e. including both share capital and shareholder subordinated debt. 

If projections are calculated on a nominal basis (cf. note 6) then the IRR used should also be a nominal 
rate. The IRR used should be on a post-tax basis. 
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– it is the effect of the Refinancing on equity returns which is being measured.  

 
It is possible to think of alternative discount rates such as:  
 

– the Equity IRR expected by investors in the project at the time of refinancing; 
– the Project IRR; 
– Senior Debt interest rate. 

 
The alternative of using the equity IRR which an investor in the project at the time of the 
refinancing would expect (i.e. the then current market for investment returns) is not a 
recommended approach because it is not feasible to find an objective way of determining this 
rate in advance, and would provide opportunities to construct a rate at the time which is 
unduly favourable to one party of the other.   
 
The project IRR (i.e. the return before debt service) is not an appropriate discount rate 
because the purpose of the discount calculation is to look at the effect of changes in the debt 
structure or terms, which were not considered in the original project IRR calculation. 
 
Similarly, using the debt interest rate as a discount rate is also inappropriate, because in many 
cases this would lead to an artificial reduction of the Refinancing Gain to zero22 . 
 

-oOo- 

                                                 
22  Because the NPV of a series of future debt interest and principal payments, discounted at the debt 

interest rate, and deducting the original debt amount, is zero. 
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ANNEX I – Timetable 
 
A possible timetable for the process at the time of a Qualifying Refinancing is as follows: 
 
Section§ Timing* Action 
 RD – XX BD Contractor approaches Authority with an outline proposal for a 

Refinancing; the parties agree the basis on which the Authority will 
be compensated for its costs, including costs of advisers, if the 
Refinancing does not proceed. (Cost recovery where the 
Refinancing does proceed is dealt with in Clause 35.7 of the model 
provision in the OGC Guidance on Standardisation PFI Contracts).  

 (2) RD – 30 BD Contractor provides information on the Refinancing and a 
projection of the Refinancing Gain.  

 (3) RD – 20 BD The Authority reviews the terms for the Refinancing and agrees the 
way in which the Contractor’s estimate of the amount of the 
Refinancing Gain is calculated. 

 (4) RD – 20 BD The Authority checks whether the estimated Pre-Refinancing 
Equity IRR exceeds the Threshold (base case) Equity IRR, and 
hence whether a deduction from the amount of the Refinancing 
Gain to achieve the Threshold Equity IRR is required before the 
Authority’s 50% share is paid. 

 (5) RD – 20 BD The Authority decides whether its share of the Refinancing Gain 
should be paid in one sum immediately after the Refinancing, by 
reduction in the Unitary Charge over the remaining project life, or 
by a combination of the two. 

 (5)(b) RD – 15 BD In the latter cases, the Authority and the Contractor agree the 
revised Unitary Charge schedule. 

 RD – 10 BD Authority final consent to the Refinancing. (This may be subject to 
review of any further changes in documentation). 

 RD Financial Close for the Refinancing is achieved by the Contractor. 
 (6) RD + 15 BD Final calculation and payment of the Authority’s share of the 

Refinancing Gain. 
§ Refers to Section numbers in the text above. 
* RD = Refinancing date; BD = business days. 
 
This timetable is inevitably no more than indicative, as the circumstances of each transaction 
will be different, but it is a reasonable timescale for the decisions which the Authority has to 
take at various stages of the refinancing process in order to ensure that the refinancing 
process can proceed smoothly. 
 
 

-oOo-
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Annex II 
 

Refinancing provisions in the OGC Guidance on Standardisation of PFI Contract 
 

The following text is a reproduction of the model refinancing clause set out at Section 
35.8 of the OGC Guidance on Standardisation of PFI Contracts (revised with effect 
from 1st August 2002).  All references within the text (including footnotes) are to other 
parts of the OGC Guidance. 
 
Refinancing 
35.1 The Contractor shall obtain the Authority’s prior written consent to any Qualifying 

Refinancing and both the Authority and the Contractor shall at all times act in good faith with 
respect to any Refinancing5. 

35.2 The Authority shall be entitled to receive a 50 per cent share of any Refinancing Gain. 
35.3 The Authority shall not withhold or delay its consent to a Qualifying Refinancing to obtain a 

greater than 50 per cent share of the Refinancing Gain6. 
35.4 The Contractor shall promptly provide the Authority with full details of any proposed 

Qualifying Refinancing, including a copy of the proposed financial model relating to it (if 
any) and the basis for the assumptions used in the proposed financial model.  The Authority 
shall (before, during and at any time after any Refinancing) have unrestricted rights of audit 
over any financial model and documentation (including any aspect of the calculation of the 
Refinancing Gain) used in connection with that Refinancing (whether the Refinancing is a 
Qualifying Refinancing or not). 

35.5 The Authority shall have the right to elect to receive its share of any Refinancing Gain as: 
(a) a single payment in an amount less than or equal to any Distribution7 made on or 

about the date of the Refinancing; 
(b) a reduction in the Unitary Charge over the remaining term of the Contract; or 
(c) a combination of any of the above. 

35.6 The Authority and the Contractor will negotiate in good faith to agree the basis and method of 
calculation of the Refinancing Gain and payment of the Authority’s share of the Refinancing 
Gain (taking into account how the Authority has elected to receive its share of the 
Refinancing Gain under Clause 35.5 above).  If the parties fail to agree the basis and method 
of calculation of the Refinancing Gain or the payment of the Authority’s share, the dispute 
shall be determined in accordance with Clause 27 (Dispute Resolution)8. 

                                                 
5  The Authority may terminate the Contract for any breach of the Refinancing provisions.  In such 

circumstances, the amount of compensation payable to the Contractor shall be the same as that paid to 
the Contractor if the Contract is terminated under Clause 20.5 (Termination on Corrupt Gifts or Fraud). 

 
6  Please see Section 21.3 (Changes to Financing Agreements) in relation to requests made to the 

Authority for increases in its termination liabilities. 
 
7  Any Distributions projected to be made after the Refinancing will be net of any payment to be made to 

the Authority on or about the date of the Refinancing.  If a Distribution is made on or about the date of 
the Refinancing which would have been made if the Refinancing had not occurred, the amount of that 
Distribution will not be taken into account for the purposes of paragraph (a). 

 
8  Any dispute should be determined under the fast-track dispute resolution process (see Section 27.2.3). 
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35.7 The Refinancing Gain shall be calculated after taking into account the reasonable and proper 
professional costs that each party directly incurs in relation to the Qualifying Refinancing and 
on the basis that all reasonable and proper professional costs incurred by the Authority will be 
paid to the Authority by the Contractor within 28 days of any Qualifying Refinancing. 
 
“Distribution” 

means: 
(a) whether in cash or in kind, any: 

(i) dividend or other distribution in respect of share capital; 
(ii) reduction of capital, redemption or purchase of shares or any other 

reorganisation or variation to share capital; 
(iii) payments under the Subordinated Financing Agreements (whether of 

principal, interest, breakage costs or otherwise); 
(iv) payment, loan, contractual arrangement or transfer of assets or rights to the 

extent (in each case) it was put in place after Financial Close and was 
neither in the ordinary course of business nor on reasonable commercial 
terms; 

(v) the receipt of any other benefit which is not received in the ordinary course 
of business and on reasonable commercial terms, or 

(b) the early release of any Contingent Funding Liabilities, the amount of such release 
being deemed to be a gain for the purposes of any calculation of Refinancing Gain. 

“Equity IRR” 
means the projected blended rate of return to the Relevant Persons over the full term of 
the Contract, having regard to Distributions made and projected to be made. 

“Exempt Refinancing”9 
means: 
(a) any Refinancing that was fully taken into account in the calculation of the 

Unitary Charge10; 
(b)                a change in taxation or change in accounting treatment; 
(c) waivers, consents and similar actions which relate to day to day 

administrative and supervisory matters that are in respect of breaches of 
representations or warranties, late or non-provision of information or 
amendments to sub-contracts; 

(d) any sale of shares in the Contractor by the shareholders or securitisation of 
the existing rights and/or interests attaching to shares in the Contractor11; 

(e) any sale or transfer of the Subordinated Lenders’ existing rights and/or 
interests under the Subordinated Financing Agreements or securitisation of 
the Subordinated Lenders’ existing rights and/or interests under the 

                                                 
9  To the extent a HoldCo is used, an equivalent exemption will need to be reflected in the drafting. 
 
10  See Section 35.4.2 above. 
 
11  This Clause therefore means that any grant of new rights over the Contractor's assets, cashflows or 

contracts in conjunction with this transfer would not be exempt. 
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Subordinated Financing Agreements; or12 
(f)   any Qualifying Bank Transaction. 
 

“Financial Close” 
shall have the meaning given to it in the Senior Financing Agreements. 

“Pre-Refinancing Equity IRR” 
means the nominal post-tax Equity IRR calculated immediately prior to the Refinancing. 

“Qualifying Bank” 
means a bank that is authorised by the Bank of England to accept deposits in the United 
Kingdom. 

“Qualifying Bank Transaction” 
means: 
(a) the disposition by a Senior Lender of any of its rights or interests in the 

Senior Financing Agreements to a Qualifying Bank; 
(b) the grant by a Senior Lender to a Qualifying Bank of any rights of 

participation in respect of the Senior Financing Agreements; or 
(c) the grant by a Senior Lender to a Qualifying Bank of any other form of 

benefit or interest in either the Senior Financing Agreements or the revenues 
or assets of the Contractor, whether by way of security or otherwise. 

“Qualifying Refinancing” 
means any Refinancing that will give rise to a Refinancing Gain that is not an Exempt 
Refinancing“ 

“Refinancing” 
means: 
(a) any amendment, variation, novation, supplement or replacement of any 

Financing Agreement (other than any Subordinated Financing Agreement); 
(b) the exercise of any right, or the grant of any waiver or consent, under any 

Financing Agreement (other than any Subordinated Financing Agreement); 
(c) the disposition of any rights or interests in, or the creation of any rights of 

participation in respect of, the Financing Agreements (other than the 
Subordinated Financing Agreements) or the creation or granting of any 
other form of benefit or interest in either the Financing Agreements (other 
than the Subordinated Financing Agreements) or the contracts, revenues or 
assets of the Contractor whether by way of security or otherwise; or 

(d) any other arrangement put in place by the Contractor or another person 
which has an effect which is similar to any of (a)-(c) above or which has the 
effect of limiting the Contractor’s ability to  carry out any of (a)–(c) above. 

 
“Refinancing Gain” 

means an amount equal to the greater of zero and [(A - B) – C], where: 

                                                 
12  See footnote 11. 
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A   =  the net present value13 of the Distributions projected immediately prior to 
the Refinancing (taking into account the effect of the Refinancing and using 
the Base Case as updated (including as to the performance of the Project) so 
as to be current immediately prior to the Refinancing) to be made to each 
Relevant Person over the remaining term of the Contract following the 
Refinancing; 

B   =  the net present value of the Distributions projected immediately prior to the 
Refinancing (but without taking into account the effect of the Refinancing 
and using the Base Case as updated (including as to the performance of the 
Project) so as to be current immediately prior to the Refinancing) to be 
made to each Relevant Person over the remaining term of the Contract 
following the Refinancing; and 

C   =  any adjustment required to raise the Pre-Refinancing Equity IRR to the 
Threshold Equity IRR. 

“Relevant Person” 
means a Shareholder and any of its Affiliates. 

“Shareholder” 
means any person from time to time holding share capital in the Contractor or 
[HoldCo14]. 

“Threshold Equity IRR” 
means [•]%15. 

 
 

-oOo- 

                                                 
13  A methodology for agreeing the discount rate should be set out in the Contract.  See the OGC Guidance 

Note on the Authority’s share of a Refinancing Gain (at www.ogc.gov.uk) for further details. 
 
14  This definition should include any intermediate special purpose company between the Contractor and 

the investors in the Project.  If the Contractor is a partnership or other legal entity, the definition should 
be revised so as to include all equity investors such as the General Partner and Limited Partner in the 
case of a Limited Liability Partnership. 

 
15  This is the nominal post-tax Equity IRR set out in the Base Case, which excludes the effects of any 

anticipated refinancing. 
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